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COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION

AT RI CHVOND, NOVEMBER 1, 2000

PETI TI ON OF

COX VIRG NI A TELCOM | NC. , CASE NO. PUC000212
Requesting Party,

V.

VERI ZON VIRG NIA INC. f/k/a
BELL ATLANTIC-VIRA NI A | NC.,
Respondi ng Party

For decl aratory judgnment and
conditional petition for arbitration
of unresolved issues by the State

Cor porati on Comm ssion pursuant to
Section 252 of the Tel ecommuni cati ons
Act of 1996 or alternative petition
for dism ssal

ORDER OF DI SM SSAL

On July 27, 2000, Cox Virginia Telcom Inc. ("Cox"), filed
its Petition for Declaratory Judgnent and Conditional Petition
for Arbitration or Alternative Petition for D sm ssal
("Petition"). The Petition first requests the Conm ssion to
i ssue a declaratory judgnent that the requested arbitration of
i nterconnection terns and conditions between Cox and Verizon
Virginia Inc. f/k/a Bell Atlantic-Virginia Inc. ("Verizon
Virginia"), proposed conditionally by Cox, shall be conducted by
this Comm ssion pursuant to Section 252 of the

Tel econmuni cati ons Act of 1996, 47 U.S.C. 8§ 151, et seq. ("the


http://www.state.va.us/scc/contact.htm#General

Act"). If the Comm ssion should not grant the declaratory
j udgnent sought, then Cox requests that its Petition be
di smi ssed.?

Verizon Virginia, by counsel, filed a letter in response to
the Cox Petition on August 16, 2000, averring that it was under
no duty to respond in conformance with the requirenents of
Section 252(b)(3) of the Act because the Petition conditionally
requested this Commi ssion to arbitrate an interconnection
agreenent under the Act. Verizon Virginia maintains that the
Act does not speak to conditional petitions, and that as the
non-petitioning utility, Verizon Virginia is under no duty to
file a response to Cox's conditional petition to arbitrate.

Cox filed comments on Septenber 11, 2000, responding to
Verizon Virginia's letter filed August 16, 2000. Cox points out
inits comments that Verizon Virginia has filed no objection to
t he judgnent sought by Cox declaring that the Commr ssion proceed
under the Act to arbitrate the interconnection agreenent between
Cox and Verizon Virginia. Cox also alleges in its comments that
Verizon Virginia has failed to conply with our rules

i npl enenting Section 252 of the Act, 20 VAC 5-400-190 C 2.

1 Cox seeks an express statement in the dismissal by this Conmission "that it
will neither take action on Cox's Conditional Petition for Arbitration nor
act to carry out the responsibilities of State conm ssions under 47 U S.C

§ 252, so that the Federal Conmunications Conmi ssion ("FCC') mght take
jurisdiction over this arbitration pursuant to 47 U. S.C. 8§ 252(e)(5).



The Conmission finds that it cannot rule on the declaratory
relief sought by Cox as such ruling m ght be considered an
exercise of jurisdiction under the Act and, therefore, a waiver
of the Commonweal th's sovereign immunity. W recognize that the
attention drawn by Cox (i.e., its petition for declaratory
judgnent) to this jurisdictional matter is sinply to anticipate
bei ng given the sane choice offered to Cavalier Tel ephone, LLC,
by our Order of June 15, 2000, in Case No. PUC990191. There, we
al l owed Cavalier either to pursue the resolution of
i nterconnection issues under state law or to take its petition
for arbitration under the Act to the Federal Communications
Commi ssion ("FCC").

As di scussed in our Oder of June 15, 2000, in Case
No. PUC990191,2 the Conmi ssion has authority under state law to
order interconnection between carriers operating within the
Conmonweal th, and 8§ 56-38 of the Code of Virginia authorizes us,
upon request of the parties, "to effect, by nediation, the
adj ustnent of clainms, and the settlenment of controversies,
bet ween public service conpanies, and their enpl oyees and
patrons."” Further, our rules codified at 20 VAC 5-400-180 as
"Rul es Governing the Ofering of Conpetitive Local Exchange

Tel ephone Service" anticipate that we woul d address

2 petition of Cavalier Telephone, LLC, For arbitration of interconnection
rates, ternms and conditions, and related relief, Docunent Control Center
No. 000630199.




i nterconnection issues under the authority of the Virginia Code.
Rul es 20 VAC 5-400-180 F 5 and 6 specifically provide for our
"arbitration" of contested matters. W stand ready to arbitrate
this matter pursuant to these state authorities should Cox so
request.

However, as evidenced by its Petition, Cox prefers to
proceed with its arbitration of unresolved issues with Verizon
before the FCC under the Act rather than before this Comm ssion
pursuant to 20 VAC 5-400-180 F 6 and other state authority. Cox
has requested dism ssal of its Petition in the event that this
Commi ssi on does not proceed under the Act. W note that under
present controlling federal authority,® any action taken by us
pursuant to 252(b) of the Act effects a waiver of the sovereign
immunity of the Conmonwealth. W previously have found no
authority, and the parties here have suggested none, that woul d
enpower us to waive the Cormonweal th's constitutional inmunity
fromsuit under the Eleventh Anendnent to the U S. Constitution.
Until the issue of Eleventh Anendnent immunity from federa
appeal under the Act is resolved by the Courts of the United

4

States,” we will not act solely under the Act's federally

3 See GTE South Inc. v. Morrison, 957 F. Supp. 800 (1997); GTE South Inc. v.
Morrison, 6 F. Supp. 2d 517, aff'd., 199 F. 3d 733 (4th Cir. 1999); AT&T of
Virginia v. Bell Atlantic-Virginia, Inc., 197 F. 3d 663 (4th Cir. 1999).

4 The 4th Circuit currently has pending before it a case involving sovereign
i munity, Bell South Tel ecomruni cations, Inc. v. North Carolina Uilities




conveyed authority in matters that might arguably inplicate a
wai ver of the Commonweal th's immunity, including the arbitration
of rates, terns, and conditions of interconnection agreenents
bet ween | ocal exchange carriers.

Therefore, we will grant Cox's alternative request to
dismss this Petition so that it may proceed before the FCC. If
Cox does proceed to the FCC, it shall be the responsibility of
Cox to serve copies of all pleadings filed herein upon the FCC

Accordingly, IT IS ORDERED THAT:

(1) This case is hereby dism ssed pursuant to the | aws of
t he Commonweal th of Virginia, wthout prejudice, consistent with
the findings above. This Commission will not arbitrate the
i nterconnection issues under federal |aw for the reasons given
above.

(2) There being nothing further to cone before the

Conmmi ssion this case is cl osed.

Conmmi ssi on, No. 99-1845(1), which was argued May 1, 2000. As of the date of
this Oder, the 4th Circuit has not ruled on this matter.



